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The FCC is currently considering procedures for implementing the
Cable Television Consumer Protection and Competition Act of 1992.
One of the provisions of that Act concerns "indecent programming on
cable access channels". The National League of Cities, et al have
filed a comment concerning these provisions. The city of Santa
Barbara concurs with these comments.

However, one provision of the 1992 Act with respect to these
matters was not discussed in the enclosed comments. The Act
includes language that permits cable operators to prohibit access
channels from carrying "obscene material, sexually explicit
conduct, or material soliciting or promoting unlawful conduct".
The underlined phrase is the phrase that concerns us. Taken
literally, this clause could permit cable operators to ban advocacy
of civil disobedience or material that might challenge existing
laws. On the other hand, since the clause appears in the context
of a provision on obscenity and indecency and therefore may have
been intended to refer only to that domain.

This phrase as written is ambiguous and contains possibly serious
threats to freedom of expression. We urge that the FCC modify this
phrase to provide a clear--and circumscribed--interpretation of it.

3~
Sheila Lodg
Mayor, city ""o~""'"lIl"~~-
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COMMENTS OF THE
NATIONAL ASSOCIATION OF TELECOMMUNICATIONS
OFFICERS AND ADVISORS, NATIONAL LEAGUE OF

CITIES, UNITED STATES CONFERENCE OF MAYORS,
AND THE NATIONAL ASSOCIATION Of COUNTIES

The National A.sooia ion of Telecommunications

Officers and Advisors, the l ~tional League of Cities, the

United States Conference of Mayors, and the National

Association of Counties (collectively, "the Local

Governments") submit these comments in the above-captioned

proceeding.

I. Iij1ROpUCTION

The Federal Communications Commission ("FCC" or

"Commission tl
) seeks comment on implementation of

Section 10 of the Cable Television ConSUMer Protection and
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competition Act ot 1992 ("1992 Act"). Snction 10 permit.

oable operators to prohibit indecent progra~inq on the

lea.ed acce•• channel. on their systems, and eliminates

cable operators' statutory exemption from liability tor

programming on aooess channels that involves obsoene

material. Bection 10 also direct. the FCC to promulgate

regulations "de.lqned to limit the aoo••• or children to

indecent programming •.. Which cable operators have not

voluntar ily prohibited,'1 and to enable oable operators to

prohibit the u.e of any pUblic, educational, or

governmental (ltpEGlt) access channel "for any programming
,

Which oontains obsoene material, .exually explicit

oonduct, or material soliciting or promoting unlawful

conduct."

The Local Governments conour in the Commission'S

interpretation that the primary re.p. nsibility for

identifying obscene material under Section 10 should be

placed on programmers ot leased and PEG acce•• channels,

rather than on cable operators. The programmer has the

b.st knowledge of the content of the programs on access

ohannels, and the cable operator should not be permitted

-- much less required -- to censor programming on PEG or

lea••d Channels. Accordingly, the Local Governments

support the Commission's proposal ~hich would allow cable

operators to require programmers to identify obscene
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proqramming and to certity that all other proqramming does

not contain obscene or indecent material.

The Local Governmonts sUbmit, however, that the

unique role of PEG channels in providing important

proqramming in the pUblic interest and encouraging the

free flow of information among all segments of the

community .hould be taken into account with respect to

regulations governing responsibilities of providers ot

programming for PEG access channels. In particular,

consideration5 of administrative ease and the prevalence

of live programming on PEG acce.s channels should support

modification of the Commission's proposed rul•• concerning

certification by PEG program providers.

II. DISCUSSION

A. PEG Ace." Ch~nnels

PEG access channels perform the vital function of

en.uring that a divers. range of programming in the public

interest from diver.e source. is provided on cable

systems. Many franchi.es regularly provide tor one or

mora qovernmental channels which may be programmed by a

qov.rnm.nt-relat~d entity or government agency;

educational channels, which may b. programmed by one or

more local institutions ot higher learning or the local

school system; and pUblic acce.s channels, Which may be
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available for diatribution of programming by the pUblic on

a firat-come, firat-served basis. Governmental ohannals

carry suoh progr&mminq as local government maatings and

daliberation., school board meetings, community events,

oitizen forums on current evants, job bulletin boards, and

information on availability ot government .ervices.

Educational channels may provide primarily educational and

informational programming, in many cases at no cost to the

viewer. The pUblic access channals are otten managed by a

public access organization, independent of the local

franchising authority, that establishes and administers

rules for the distribution of programming by the pUblic.

The unique natura and important function of PEG channels

has been recognized by Congre.s:

PUblic acce•• channela are otten the
video equivalent of tha .peaker's soap
box or the electronic parallel to the
printed leaflet. They provide groups
and individuals who generally have not
had access to the electronic media with
the opportunity to become source. of
information 1n the electronic ~arket

place of ideas. PEG ohannele also
contribute to an informed citizenry by
bringing looal school. into the home,
and by showing the pUblic local
government at work.

H.R. Rep. No. 98-934, 98th Cong., 2d Sesa. 30 (1984).

Givan the wide array of PEG programming and the

potential administrative burden. ot requiring programmers

to provide, on a program-by-program basis, certification
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that certain programming doe. not contain obscene material

-- particularly when a substantial amount of the

programming on PEe channel. is live, the Local Governments

urge the Commission to modify its proposed rules with

respect to certitication by PEG program providers in

certain important respects.

First, the Local Governments urge the FCC to adopt

regulations that ~ould allow programmers to certity their

programs on as broad a basis as the programmers d~em

appropriate. For example, a programmer could choose to

providQ a blanket, rather than program-by-program,

certification that its programs do not contain obsoene

material. Such certi!ication could be renewed annually,

and would allow cable operators to place primary

responsibility on proqra~ers for ensuring that programs

containing obscene material are not aired o~ the PEG

access channels -- without unduly burdening the

administrative capabilities ot those responsible for

public interest programming.

Second, the Local Governments submit that some

programming on PEG access channels, particularly live

programming, is not amenable to prior certification as to

its content. The Local Governments therefore urge the FCC

to modify its regulations governing certification by PEG

access prov1dQrs. Such regulations would allow
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programmers of llvQ tormat3 to certify that they have

exeroised reasonable ettort. to ensure that their programs

will not contain ob.cene or otherwisQ prosoribed'material.

This "reasonable efforts" certifioation .hould apply

qanerally to variouQ PEG formats because ot the unique

nature ot PEG ace••• programming.

Finally, the FCC has sugg••ted that disputes

betw~en cable operators and programmers of PEG acoess

chann.l••hould be resolved by tranchisinq authorities at

the local level. The Local Governments believe that a

better approach would be for such disput•• to be resolved

in the jUdicial system. Such disputes ultimately will be

r ••olved in the jUdicial system; requirinq franchising

authorities to mediate such dispute. merely will add an

additional, inefficient step to resolution of disputes of

the constitutional issues that inevitably will be decided

by courts. This is .specially true in connection with the

PEG access channels, Where the franchise authority may be

the programmer, the editor or the facilitator.

B. Liased ACCQ8S Channels

The Local Governments agree with the Commission/g

approach ~ith respect to programming on lea.ed access

channels. Programmers, rather than cable operators,

should bear the primary responsibility for idantityinq

program. containing obscene material and tor certifying
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that programs not so identitiert do not contain obscene

material. The Local Governments !urthermore support

existing law providing that look boxes shall be available

to block access to cable .ervioes1 nothing in the 1992 Act

alters this existinq law or mandate. that lock bOkes

should be available only to block programming on the

single leased acce.s channel containing indecent

proqramming. Many subscribers may wish to block

programming on other channel.. The 1984 Cable Act is

quite specitic in requiring th. availability of lock

box.s; this requirement should be enforced strictly.

47 U.S.C. S 544(d) (2) (A).

III. CONCLUSION

The Local Governments believe that the Commission's

approach is sound with respact to implementing Section 10

of the 1992 Act. The Commission should take special care,

however, to accommodate the unique public interest and

administrative ooncerns of program providers for PEG

access channels by allowinq such providers to make

blanket, rather than proqram-by-program certifications,

make only "reasonable effort" certification. with respect

to live programming not amenable to prior certifications,

and have disputes with cable operators r.solved in the

first instance by the jUdioial system.
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